





10 regulation, leading us to extrapolate that the IRS

(or at least the authors of the proposed regula-
tions) believes that the current ESPP regulations
already require the conservative approach. So,
while the proposed regulations have an effec-
tive date of January 1, 2010, companies that
have been assuming that the current regulations
allow the more aggressive approach may want
to consider switching to the more conservative
approach sooner rather than later.

Grant Date

As companies move towards ESPPs with a
purchase price based on only the purchase date
FMV (the 2007 NASPP Stock Plan Design and
Administration Survey reported that 29% of re-
spondents base the purchase price for their §423
ESPP on the purchase date FMV only, up from
just 13% in the 2004 survey), the question of
when the grant date occurs for tax purposes is
muddier. The grant date is key to four purposes
(i) establishing the minimum purchase price re-
quired under §423(b)(6); (ii) establishing the value
of stock purchased under the plan for purposes
of the $25,000 limitation; (iii) establishing the
start of the two-year statutory holding period for
qualifying dispositions; and (iv) calculating com-
pensation income on a qualifying disposition.

No Need for Fixed Price. The proposed regula-
tions would codify positions previously expressed
in IRS private letter rulings, namely that it is not
necessary for the purchase price to be fixed (or
to be based on the FMV) at the enrollment date
for that date to be considered the grant date. The
grant date would be the date upon which the
corporate action necessary to constitute an offer
of stock under the plan is completed, provided
that the maximum number of shares employees
can purchase under the plan is known or can
be determined via a formula at that time. Thus,
even for plans where the purchase price is based
on the purchase date FMV only, the grant date
could still be considered the enrollment date.

Share Limit is Required, However. Note, how-
ever, that for the enrollment date to be the grant
date, the plan must specify the maximum number
of shares employees can purchase, either in the
form of a flat share limit or via a formula. The
regulations expressly state that simply writing
the $25,000 limitation (as it is worded in the
statute) into the plan is not sufficient for this
purpose, nor is a limit on the maximum number
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of shares that can be issued under the plan.
Where the plan doesn’t include an individual
limit, the grant date will be the purchase date
unless the minimum purchase price is fixed as
of the enrollment date. This would essentially
preclude the plan from having a lookback (i.e.,
where the price is a percentage of the lower
of the FMV at enrollment or purchase) because
the grant would be the purchase date and under
§423(b)(6), the purchase price could not be lower
than 85% of the FMV on this date.

For plans where the price is already a percent-
age of the FMV on the purchase date only, not
having an individually applied purchase limit
would force employees to hold the stock for two
years after purchase to engage in a qualifying
disposition. But, where employees sell at a price
higher than the FMV on the purchase date, this
wouldn’t matter. Because the grant date would
be the purchase date, employees’ compensation
income on qualifying dispositions would be
equal to the discount offered under the plan as
applied to the grant/purchase date FMV. This will
be the spread at purchase, which is the same
amount of compensation income that employees
would recognize on a disqualifying disposition.
Thus, assuming the stock appreciates in value
after the purchase, employees would have no
incentive to meet the statutory holding periods.
[The result is different if the stock price declines
and employees sell at less than the FMV on
the purchase date. In this scenario, employees’
compensation income on a qualifying disposition
would be limited to their actual gain on the sale,
whereas on a disqualifying disposition it would
still be the spread on the purchase date (see our
March-April 2002 issue at pg 8).]

Treating the purchase date as the grant would
also impact the number of shares employees can
purchase under the $25,000 limitation, but since
we suspect that few employees ever exceed this
limit, we imagine this consideration is second-
ary at best.

Exclusion of Certain Employees

§423(b)(4) requires that substantially all em-
ployees of the company must be allowed to
participate in the plan, with exceptions only
for employees that have not met a minimum
service requirement, part-time employees, and
highly compensated employees (as defined in
§414(q)).



Highly Compensated Employees. The proposed
regulations would expand the definition of highly
compensated employees to also allow Section
16 insiders to be excluded either in addition to,
or instead of employees that meet the definition
under §414(q). The proposed regulations would
also allow companies to exclude only a subset
of employees that earn above a specified level
of compensation, provided that the employees
excluded are considered highly compensated
under §414(q) and the exclusion is applied
equally to all employees in all entities that are
permitted to participate in the plan. Thus, the
company would not have to exclude all highly
compensated employees under §414(q) in order
to exclude Section 16 insiders or those above a
certain compensation level. For example, although,
for 2008, §414(q) defines highly compensated
employees as those earning above $105,000, a
company could choose to exclude only those
highly compensated employees that earn above
a higher threshold, say, $300,000.

Non-U.S. Employees. The proposed regulations
would allow companies to exclude non-U.S. em-
ployees if local law prohibits their participation
in the plan or if they would have to be allowed
to participate in a manner that would cause the
plan to violate the requirements of §423. This is
primarily a concern where non-U.S. employees
are employed by the U.S. company, rather than
by a foreign subsidiary. Companies can exclude
employees in foreign subsidiaries simply by
choosing not to designate the subsidiary as one
of the corporate entities participating in the plan.
While all employees of the sponsoring entity must
be allowed to participate, it is not necessary to
allow employees of the entity’s subsidiaries to
participate in the plan. Of course, if a subsidiary
is allowed to participate, then all employees of
the subsidiary must be permitted to participate
on an equal basis with the employees in the
sponsoring/parent entity.]

Likewise, the proposed regulations would al-
low companies to permit non-U.S. employees
to participate in the plan on a less favorable
basis than U.S. employees, if so required under
local law. The reverse is not true, however; if
local law requires additional benefits under the
plan to be extended to non-U.S. employees,
those benefits must also be extended to U.S.
employees if the non-U.S. employees participate
in the plan.

Comment Directly to the IRS at the
NASPP Conference in October

The IRS is soliciting comments on the proposed
regulations through October 27, 2008. We look
forward to hearing more about these regs and
the §6039 regs, as well as the latest updates on
Section 409A and Section 162(m) during the
popular session The IRS and Treasury Speak:
The Hottest Tax Issues for Stock Compensation
at the NASPP Annual Conference in October. A
long-standing tradition at the Conference, this
session, which includes representatives from both
the IRS and Treasury as well as former Treasury
staffers, has become a valuable opportunity for
an exchange of ideas between practitioners, is-
suers, and regulators. Although not a substitute
for submitting a comment letter, this session
does afford attendees the opportunity to make
suggestions to the IRS and Treasury; if you have
an opinion on any of the recently proposed or
issued regulations relating to stock compensation,
you won’t want to miss your chance to voice it
during this session.

KEEPING UP

A Roadmap to Comply with the SEC’s
New Regulation FD Guidance

Now that the SEC has made dramatic changes
to its positions on what companies can—and
should—do online, opportunities (and pitfalls)
abound. We have just reviewed the upcom-
ing Fall issue of the InvestorRelationships.com
newsletter, which provides important practi-
cal guidance that our readers who counsel
public companies will need. The newsletter
is an integral part of the important new web-
site—InvestorRelationships.com—that Broc
Romanek has created to help all those responsible
for investor relations and corporate governance
keep abreast of the fast-paced changes impacting
this area. Be sure that you and clients are taking
advantage of this invaluable, new resource.

“The SEC’s New Corporate Website
Guidance: Everything You Need to
Know—And Do Now”

We owe Broc a debt of gratitude for having
assembled the foremost experts—including key
SEC Staff—who will address head-on many of the
most important questions that practitioners are
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now asking during the upcoming WebConference,
“The SEC’s New Corporate Website Guidance:
Everything You Need to Know—And Do Now”
providing us all with the answers and practical
guidance that so many of us will need in the
days ahead. To receive the upcoming issue of
InvestorRelationships.com and to access this criti-
cal upcoming WebConference, we encourage all
our readers to go to InvestorRelationships.com and
take advantage of the no-risk membership offer.

Wealth Accumulation and “Walk Away”
Amounts

Those of our readers involved in executive
compensation and/or proxy disclosures will want
to make sure to see next week’s issue of Compen-
sation Standards, the newsletter that has become
an important part of CompensationStandards.com
memberships. This issue (which will be mailed
to every director) focuses on the importance,
for your CD&A disclosures (and in fulfilling
directors fiduciary responsibilities), of assem-
bling wealth accumulation/full “walk away”
numbers. Readers will want to have that issue
in hand to be prepared for calls from the CEO
and directors.

New Advisors’ Blog

We would like to call our readers’ attention
to the new The Advisors’ Blog, maintained by
several of the leading compensation consultants
and practitioners. We are finding it to be a great
way to keep abreast of the latest guidance and
practices. Coupled with Mark Borges’ Proxy Dis-
closure Blog and Mike Melbinger’s Compensation
Blog, these blogs alone are reason to make sure
that all your key people are taking advantage of
the invaluable resources which are part of your
CompensationStandards.com membership.

Upcoming Conference Week

The most important conferences of the year for
those of us involved in executive compensation

as well as proxy disclosures are upon us. Those
readers who cannot take in the October 22nd
“3rd Annual Proxy Disclosure Conference” and
the October 23rd “5th Annual Executive Com-
pensation Conference” are encouraged to take
advantage of the enclosed form which will enable
you to view the Nationwide Video Webcasts-—and
to have ongoing access to the video archives
and materials. Those who can make it to New
Orleans, where these critical Conferences will
be held, will be joining a large number of our
colleagues (we are expecting over 2,000) who
will be taking in this year’s NASPP Annual
Conference and the 40-plus sessions, including
the HTR, IRS and net exercise sessions we have
referred to in this issue. See You There!

It’s Renewal Time

As all subscriptions to The Corporate Execu-
tive are on a calendar year basis, renewal time
is upon us. Please return the enclosed Renewal
Form or (to save time and trees) please go to the
“Renewal Center” on The CorporateCounsel.net
to renew your subscription (note the reduced
price when you renew your subscription to The
Corporate Counsel at the same time).

We thank our readers for the many kind com-
ments we have received from you during this past
year. With the continuing rise in importance of
executive compensation and proxy disclosure,
our readership (both within companies and law
firms) has been growing significantly. We thank
you for your word of mouth referrals. This com-
ing year promises to bring more changes. We
will continue to give you our best to keep you
abreast of the latest practices and guidance.

Trial Subscriptions

We encourage those who may not yet subscribe
to The Corporate Executive to take advantage of
the enclosed 2009 No-Risk Trial.
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About The Corporate Library's Products and Services

Now celebrating its 10th year, The Corporate Library is the leading independent source for U.S. and Canadian corporate
governance and compensation information and analysis. We provide cutting-edge information resources and tools that

include the most comprehensive collection of corporate governance data ever assembled. When combined with our experts'
knowledge, experience, and proven record of excellence, you have a formidable powerhouse of information at your fingertips.

Board Analyst® — A user-friendly database of the most comprehensive, up-to-date corporate intelligence on the market.
Board Analyst contains information on corporate boards, individual directors, executive and director compensation,
corporate ownership structure, insider trading, related party transactions, takeover defenses, shareholder proposal
history, securities class action filings and litigation, regulatory actions, M&A activity, and a searchable chronology of
material events.

Ratings — Available with a Board Analyst subscription. The categories we focus on, and upon which a company’s overall
governance rating is based, are: Board, Compensation, Takeover Defenses, and Accounting. Any overall rating lower
than a ‘C’ or any individual component with ‘High Concern’ or ‘Very High Concern’ designation is clearly highlighted and
explained in the company’s profile.

LeaderBoard™ — An online subscription research and business development database of U.S. and Canadian corporate
leadership. LeaderBoard allows its subscribers to screen and identify individuals based upon selected criteria such as
position, experience, corporate board relationships and non-corporate affiliate relationships. LeaderBoard provides
subscribers with access to one of the most up-to-date databases of U.S. and Canadian corporate leadership. Subscribers
can utilize a wide array of tabular and graphical tools for tracking multiple director interlocks across multiple boards and
affiliations.

Mutual Fund Vote Audit & Compliance Services — Designed to provide Compliance Officers and Fund Managers with
an external, independent solution to help meet their SEC compliance needs. We assist our clients to identify and help
minimize fund vote disclosure or execution inaccuracies; to perform the due diligence necessary to ensure that their shares
are voted in alignment with fund policies; and to create an independently-generated audit trail to support that validation
that the fund's shares are being voted in alignment and compliance with the fund guidelines.

Executive and Director Compensation features — Available as a value-enhancement module to a Board Analyst
subscription. Includes fully-searchable compensation policy and structure information for the CEO of every company in the
S&P 500, as well as complete compensation breakdown for all director positions captured in our database and access to
to information on an individual’s income from all of his or her corporate director positions.

Governance Information Screening Tool® (GIST) — Available independently or with a subscription to any of our other
products. GIST is our most advanced tool, allowing you to create a custom modeling system by building your own company
rating screens using The Corporate Library’s data or your own imported data. GIST is also the ultimate tool for money
managers to analyze their portfolios.

Securities Litigation Risk Analyst® (SLRA) — Available independently or with a Board Analyst subscription. SLRA was
developed especially for D&O insurance brokers and underwriters to enable securities class action prediction six to
eighteen months in the future.

We invite you to visit our website or give us a call to learn more about our products, additional services, and find out how
The Corporate Library’s information resources and tools can help your organization achieve its goals.

» Reduce time spent researching » Enhance performance » Improve decision-making »

www.thecorporatelibrary.com
sales@thecorporatelibrary.com
877 479-7500 toll free (U.S.)

207 874-6921 (outside U.S.)
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Executive compensation reform by the back door — pay provisions in the bail-out plan

The wisdom of trying to introduce executive compensation reform by the back door of a house that is soon to be
repossessed is questionable at best.

Nevertheless, the proposed Emergency Economic Stabilization Act of 2008, the so-called bail-out plan, seeks to
piggy-back executive compensation limitations onto legislation covering financial institutions that seek relief under the
proposed act.

The act seeks to:

e limit compensation to exclude types of incentive compensation that encourage excessive risk-taking;

e introduce clawback arrangements to allow for the recovery of incentive compensation based on misstated
financial accounts;

e prohibit severance payments.

Research from The Corporate Library has shown that many companies have already introduced clawback
arrangements voluntarily, so this is hardly at the cutting edge of compensation reform. As for the other two provisions,
there is no definition of what might comprise these “types of incentive compensation”, and any limitation on them, and
any prohibition on severance applies only while the government retains an equity stake in the company.

Congress backs away from real reform

There was a moment, last week, when it seemed as if these same basic pay limitations contemplated by the act
would be given some teeth by requiring companies not only to limit or prohibit certain types of payment, but also to
give shareholders more of a say in pay decisions. A draft version of the act before the House also included two
important governance reforms:

e proxy access to holders of three percent or more of the company’s equity for purposes of director election and
nomination; and
¢ introduction of an annual, non-binding, shareholder vote on executive compensation — “Say on Pay”.

The act as it stands now has eschewed these reforms. The teeth have been pulled and seem to have been replaced
by a set of very ill-fitting dentures in the form of limits under the tax code.

We have been here before.

In 1984, an excess tax on golden parachutes that were greater than 2.99 times salary and bonus was introduced as
Section 280G of the Internal Revenue Code (IRC). What were companies’ reactions to this limitation? Instead of
being considered a maximum for severance awards, 2.99 times salary and bonus quickly became the minimum, and
has remained so. In 1993, another change to the tax code set a cap of $1 million for non-performance-related pay —
Section 162(m) of the IRC. The two unintended consequences of this cap were that: $1 million became the base
salary of choice, rather than the maximum; and, to satisfy the need for performance-related pay, the use of short-term
cash bonuses and stock options ballooned, eventually leading to scandals associated with misstatement of earnings,
repricing stock options, backdating stock options, and the opportunistic timing of both awarding and exercising stock
options.

Now, the Emergency Economic Stabilization Act of 2008 may add paragraphs to Section 280G and Section 162(m) of
the IRC to impose excise tax on any golden parachute payment and to limit tax deductions on any pay over $500,000.

These limits did not work then and they will not now.

Tax is not a deterrent

More than two-thirds of CEOs in the S&P 500 who are eligible for golden parachutes are eligible for one that is in
excess of the limits imposed by Section 280G. What do companies do in such a case? They gross up the payments,
effectively paying the excess tax for the executive. In addition, more than half of CEOs in the S&P 500 receive a base
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salary in excess of $1,000,000. The companies simply lose the tax deduction. In both cases, shareholders foot the
bill.

Even the current administration understood at one time that in order to limit pay, a limit must be set, not a tax penalty.
In 2003, the Bush administration disbursed some $2.3 billion in aid to 66 air carriers, nine of which were required to
sign agreements to limit their executives’ compensation to amounts equal to the executives’ salary in the last fiscal
year. This did not discourage the executives of American, American Trans Air, Continental, Delta, Northwest, Planet
Airways, United, US Airways and Worlds Airways from participating in the disbursement. So much for the argument
that pay caps will discourage executives from participating in the relief.

Executive pay at the root of the crisis

There should be no doubt that executive compensation lies at the root of the current financial crisis. There is a direct
link between the behaviors that led to this financial collapse and the short-term compensation programs so common
in financial services companies that rewarded short-term gains and short-term stock price increases with extremely
generous pay levels. Itis a link that The Corporate Library has been flagging for clients for almost 10 years, with
concerns voiced about Lehman Brothers, about Merrill Lynch, about Fannie Mae, Freddie Mac, AlG, Washington
Mutual, etc., etc. In theory, the attempt to prevent the use of the very compensation policies that precipitated the
financial crisis is a step forward. But this will not be achieved through tax law.

While the government is right to want to limit compensation based on risk-taking, it should be careful not to limit
performance-related compensation in general. Rather it should ensure that incentive programs are designed and
introduced that are capable of providing substantial rewards, but only on the demonstration of substantial long-term
and sustainable gains in shareholder value.

These new incentive programs will be different for each company seeking relief because each company is different —
some of the companies will be bankrupt, some will have acquired a distressed company, some will have suffered
significant share price declines, etc., etc. Compensation plans must be designed that fit each of these scenarios.

The problem is that such new incentive plans, such pay limitations, and such severance prohibitions can only be
enforced while the government has a stake in the company. As soon as the stake has been sold, these limits can
safely be ignored. If, on the other hand, companies had been forced to introduce an annual shareholder vote
approving compensation, and if shareholders had been given the right to propose their own directors rather than
simply voting on management’s slate of candidates, the situation would have been very different. It is far harder to
drop a shareholder vote on pay than it is to lift a pay cap. It is far harder to get rid of a director nominated and elected
by shareholders than it is to begin to pay golden parachutes again. Moreover, the oversight and the influence, albeit
indirect, that such governance changes bring with them would have gone some way to ensure that fundamental and
much-needed changes to executive incentive policy might remain in place for longer than the act contemplates.

Paul Hodgson, Senior Research Associate
September 30, 2008
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You may also be interested in these reports available from The Corporate Library:

Individual Company Profiles ($850-each sale $250 each)

Company governance profiles of Fannie Mae, Freddie Mac and Wachovia have been posted to the
Reports section of our online store (http://www.thecorporatelibrary.com/info.php?id=87) and are
available for a discounted price. (All profiles, including those of Fannie Mae, Freddie Mac and
Wachovia, that are available through the company profile lookup page remain at the regular rate.)

Another Brick in the Wall: Fannie’'s and Freddie’s Journey from Government-Sponsored
Entities to Government Entities ($25)

In this report The Corporate Library’s analysts explore the latest turns of events at Fannie Mae and
Freddie Mac and review the companies’ troubled history and current issues.

By: Paul Hodgson, Senior Research Associate; Greg Ruel and Damion Rallis, Research Associates
Published: September 12, 2008

Where Are They Now? An Update on Compensation Policy at the Original ‘Pay For Failure’
Companies ($125)

This report is The Corporate Library’s latest assessment of the effectiveness of compensation policy at
the companies identified in its first ‘Pay For Failure’ report, published in March 2006. The new analysis
finds that although many companies have made improvements, two companes — Merck and Safeway
— have failed to make significant changes to compensation governance and policy. Additionally, the
study examines changes in the companies’ fortunes, looks at major acquisitions and divestments,
governance changes, turnover in compensation committee membership, and shareholder proposals,
all covering the years 2006 through 2008.

By: Paul Hodgson, Senior Research Associate
Published: July 30, 2008
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The Corporate Library’s 2008 Preliminary CEO Pay Survey is based on compensation data
from 614 U.S. companies that filed proxy statements in the first quarter of 2008. Only
380 of the companies in this sample had the same CEO in place for all of fiscal 2006 and
2007, and all of these have provided at least two years of compensation disclosure under
the new regulations introduced by the SEC in 2006. It is on this smaller sample that the
analysis of increases is based.

Key findings of the survey include:

CEO pay increased at a much higher rate at large companies than at smaller
firms, with a median increase in total actual compensation of almost 16 percent
in the S&P 500, compared to a median increase of only 2 percent at other
companies;

for the second consecutive year, the median rate of CEO pay increases is
slowing;

more than half of the CEOs in our sample received smaller cash bonuses in 2007
than in 2006;

for S&P 500 companies, the median rate of pay increase remains above 15
percent, largely due to greater profits from stock options and vesting of stock
awards;

executive perquisites continue to grow in value for US companies generally;
fewer than half of the CEOs in the sample as a whole exercised stock options
during the year, in part because falling stock prices rendered many options
underwater, but also reflecting the shift away from stock options that began
several years ago;

more than half of the CEOs vested in some other form of equity award during
2007; and

the expensed median value of stock awards exceeded that of option awards,
which indicates that boards have been turning to full value stock over stock
options as a compensation device.

© 2008 The Corporate Library



General findings

The second year of slowing pay growth has brought rates of CEO compensation increase
into single digits; at least it has for all but the CEOs of S&P 500 companies. This

annual preliminary survey is based on a total sample of 614 companies, and provides

a preliminary look at pay movements and pay levels prior to our full report in the fall.
Data is taken from the 614 proxy statements that have been filed since January 1, 2008.
As usual, pay movement analysis has been restricted to those CEOs who were in post
for the whole of fiscal 2006 and 2007, a subset of the total sample numbering 380. The
summary table below compares this year’s preliminary findings with both the preliminary
and final figures from 2007. While the preliminary numbers may turn out to be somewhat
lower than the final survey findings, the overall trend clearly shows the slowdown in
growth.

The following definitions apply throughout:

e Total annual compensation is comprised of base salary, bonus, non-equity
incentive compensation, and “all other compensation” (the SEC’s term for what
are commonly referred to as benefits and perquisites).

e Total actual compensation includes all the elements of total annual
compensation, as well as value received from the vesting of restricted shares,
from the exercise of stock options, and from any change in the value of deferred
compensation or retirement benefits.

Table 1: Summary table of changes 2007-2008 (Source: The Corporate Library)
2008 preliminary 2007 preliminary 2007 final survey

Median increase

findings findings findings

% % %

Base salary 4.25 4.55 4.75
Total annual compensation 5.04 7.60 12.70
Total actual compensation 5.15 9.29 12.64

For the 380 CEOs who were in post for the whole of 2006 and 2007, the median increase
in total actual compensation has fallen to 5.15 percent. The most significant element of
slowdown can be seen to be annual and cash bonuses—the two amounts represented by
bonus and non-equity incentive compensation. More than half of CEOs received a lower
bonus in 2007 than they did in 2006, while non-equity incentive compensation (NEIC)
showed no change at the median, demonstrating that as many CEOs saw an increase as
saw a fall. Nevertheless, total annual compensation did increase by 4.8 percent at the
median, driven largely by increases in base salary. See Table 2 for details.

It should be noted that our increase analyses are based on the number of CEOs that
received the element of compensation in question in both 2006 and 2007. For example,
the analysis of base salary increase excludes any companies that did not pay their CEO a
base salary in one or both years.

© 2008 The Corporate Library



Table 2: All companies changes 2006/2007—matched sample (Source: The Corporate Library)

Total annual

Total actual

2B CLiD DENE compensation compensation

Number 380 100 274 379 379
Increase (%) Increase (%) Increase (%) Increase (%) Increase (%)

Maximum 66.67 566.67 3,959.35 1,249.63 2,322.33
Upper quartile 7.74 12.55 28.21 19.79 48.89
Average 4.34 (11.34) 20.14 15.48 53.26
Median 4.25 (6.83) 0.00 5.04 5.15
Lower quartile 0.00 (100.00) (40.00) (12.57) (24.60)
Minimum (100.00) (100.00) (100.00) (100.00) (92.97)

General increases in the S&P 500

For CEOs in the S&P 500 the situation was different. The 97 S&P 500 CEOs in our sample
who had been in post for a two full years saw a median rise of almost 16 percent in

total actual compensation. While this latter figure is lower than survey findings in 2007,

it is still substantial. While these CEOs did see an increase in their bonus at the median,
the decreases were more dramatic—as demonstrated by the average change which was
negative 15.33 percent. NEIC rose by a slightly higher median of 5.67 percent. While
increases in total annual compensation were similar in the S&P 500 to those in the larger
group, the higher profits from stock options and higher value gained from vested stock
awards has pushed the median total actual compensation for S&P 500 CEOs well above
that of their counterparts.

Table 3: S&P 500 compensation changes 2006/2007—matched sample (Source: The Corporate Library)
Total annual Total actual

LEEDEEIEL LD slake compensation compensation

Number 97 17 88 97 96

Increase (%) Increase (%) Increase (%) Increase (%) Increase (%)

Maximum 66.67 185.06 251.52 136.11 1,431.68

Upper quartile 7.00 15.01 27.92 18.77 66.91

Average 4.94 (15.33) 8.45 5.78 56.91

Median 4.00 3.61 5.67 5.64 15.87

Lower quartile 0.10 (84.21) (21.52) (12.97) (21.35)

Minimum (67.49) (100.00) (100.00) (100.00) (84.46)
i in all ott ti

Unexpectedly, the amounts disclosed for all other compensation (the cost of perquisites)
also increased. There was a general impression that companies would move away from
providing so many executive-level benefits and that these amounts would decrease, but
both the wider group and the CEOs in the S&P 500 saw median increases in all other
compensation of 4.21 percent and 6.68 percent, respectively. Only 144 (just over a third)
saw perk-related costs fall. Perhaps the high cost of jet fuel is driving expenses up. This
is the first year that we have had available two years of data on this, so no comparable
historical analysis is available.
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Incr in retiremen nefi

Likewise with retirement benefits, we have two years of data for the first time, and we
have therefore also been able to look at changes in the value of accrued pension benefits
and in the balance in non-qualified deferred compensation (NQDC) accounts. Accrued
pension benefits represent the lump sum value of tax-qualified and non-qualified defined
benefit pension plans while the balance in NQDC accounts represents the amount of
money deferred by the CEO and/or contributed by the employer to such an account, a
sort of super-sized 401(k). Despite the fact that some NQDC accounts are invested in
company stock, their median growth exceeds that for pension benefits even though stock
prices have been stagnant or lost a considerable amount of value in many cases. As with
other compensation amounts, increases for S&P 500 CEOs exceed those for the wider
group, though not by as wide a margin.

Table 4: All companies deferred compensation changes—matched sample
(Source: The Corporate Library)

Accumulated pension NQDC balance

benefit

Number 237 236

Increase (%) Increase (%)
Maximum 1,368.82 825.38
Upper quartile 28.00 40.48
Average 33.87 42.53
Median 13.58 18.93
Lower quartile 4.87 8.34
Minimum (100.00) (100.00)
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Highest increases

The highest increase in base salary was for William Klesse, CEO of Valero Energy, whose
salary went from $900,000 to $1,500,000 between 2006 and 2007. Mr. Klesse has spent
slightly over two years as CEO and already has a base salary higher than former CEO
William Greehey, who earned $1.4 million after nine years in the post.

The largest bonus increase went to Michael Goldberg, CEO of A.M. Castle, whose bonus
went from a $15,000 joining bonus to a $100,000 discretionary bonus. The compensation
discussion and analysis (CD&A) in the company’s 2008 proxy statement does not provide
a proper explanation for the award of the discretionary bonus.

David Weidman, the CEO of Celanese Corp, was the recipient of the largest increase in
an NEIC award, though, in reality, the award does not appear to be properly classified

as an NEIC award at all, and we are uncertain why it is included in that column. The
CD&A in the company’s 2008 proxy statement indicates that the amount “consists of
annual performance bonus award payouts, payments made pursuant to the deferred
compensation plan and the value of the cash balance account pursuant to the revised
deferred compensation plan.” The amount rose from just over $1 million to over $44
million, but the deferred compensation awards that make up the majority of the award
appear to be largely unrelated to performance (and therefore should not be classed as
NEIC but rather as all other compensation). The majority of the $44 million is related to
service requirements and the occurrence of certain events such as the company’s IPO.
What minor part of it that is related to performance is either dependent on undisclosed
performance targets or is part of a plan that pays 2/3 of the award if the company
achieves lower quartile TSR within its undisclosed peer group and up to 80 percent of the
award for below median performance. This is a level of achievement that surely needs no
reward. The increase in NEIC for Celanese’s CEO David Weidman also led to the highest
total annual compensation increase of almost 1,250 percent.

Table 6: All companies aggregate annual compensation—full sample (Source: The Corporate Library)

Non-equity All other Total annual

EEREEIETR ROl o m|;2:§:ttilc‘),ﬁ compensation compensation

Number 614 158 12?1 598 613
Maximum $3,300,000 $29,985,474 $44,133,244 $12,932,805 $45,095,895
Upper quartile $950,000 $1,250,000 $1,785,673 $212,615 $2,669,270
Average $726,706 $1,204,418 $1,490,717 $241,198 $2,297,428
Median $695,044 $350,000 $821,560 $74,823 $1,306,571
Lower quartile $461,730 $113,750 $332,095 $27,779 $753,701
Minimum $0 $0 $0 $0 $0
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Within the S&P 500, the largest increase in NEIC went to Alan Boeckmann, CEO of Fluor
Corp, whose award had payouts from three separate plans, a Value Driver Incentive, a
Relative Performance Program (both long-term cash incentive plans) and an annual cash
bonus and rose by just over 250 percent. These three awards were registered as a single
cash amount under the new SEC disclosure regulations. In the prior year only an annual
cash incentive paid out. Such changes in compensation demonstrate how truly unhelpful
elements of the new SEC disclosure regulations are. Under prior regulations, while
payouts from long-term incentives were grouped together, whether cash or equity, they
did not serve to confuse shareholders by also including cash payments based on a single
year of achievement. The SEC would do well to consider amending the regulations to
require discrete disclosure of short- and long-term cash incentives as well as short- and
long-term equity incentives so that shareholders know what they are paying for without
reference to lengthy footnotes.

Table 7: S&P 500 aggregate annual compensation (Source: The Corporate Library)
Non-equity

. . All other Total annual

e R com ;2;22:;;’: compensation compensation

Number 158 35 128 156 157
Maximum $3,300,000 $29,985,474 $17,999,970 $5,334,680 $30,969,631
Upper quartile $1,238,942 $3,900,000 $3,547,539 $405,748 $5,629,545
Average $1,080,892 $3,563,939 $2,821,737 $389,598 $4,569,927
Median $1,006,256 $2,500,000 $1,990,000 $207,568 $3,443,194
Lower quartile $900,000 $447,037 $1,140,389 $90,807 $2,132,216
Minimum $0 $650 $68,363 $297 $1

Again within the S&P 500, the most substantial increase in total annual compensation,
of 136.11 percent, was for Whirlpool CEO Jeff Fettig, due to the payment of an
“enhanced SEP award”. This enhanced Strategic Excellence Program was based on a
single year of EPS performance and three years of cash flow achievement. Only half

of the award was included in the NEIC, as the remainder was paid in cash. Again, SEC
disclosure regulations are unhelpful here in determining what is being paid and for what
performance measures.

Table 8: All companies aggregate long-term compensation (Source: The Corporate Library)
Option value

Value realized on Change in pension Total actual

realized vesting and NQDC compensation
Number 272 338 335 614
Maximum $77,711,816 $46,922,559 $9,839,709 $79,561,523
Upper quartile $5,444,798 $3,116,499 $981,353 $7,080,524
Average $5,743,260 $2,791,610 $819,491 $6,842,617
Median $1,945,470 $912,545 $308,001 $2,735,028
Lower quartile $341,900 $302,022 $65,686 $1,180,602
Minimum $0 $0 ($1,339,002) $0
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Increase analysis for total actual compensation excludes the rise in pay for Steve Jobs
at Apple Computer whose total actual compensation moved from $1 to $14,644,801
(an increase of just under 1.5 billion percent) because this would have skewed the
average increase for all CEOs. The second highest increase—2,322.33 percent—was
earned by Gregory Lucier, CEO of Invitrogen. The rise was largely due to the exercise
of stock options and the vesting of restricted stock. The proxy is unclear whether the
shares that vested were performance-based, nor does it say how long the stock options,
that resulted in a profit of almost $22.5 million, were held, nor what value growth

was delivered to stockholders over the period—all of the above would seem to be
pieces of information that would go a long way to justifying such an increase in pay to
shareholders.

Table 9: S&P 500 aggregate long-term compensation (Source: The Corporate Library)

Option value Value realized on Change in pension Total actual

realized vesting and NQDC compensation

Number 85 109 127 158
Maximum $77,711,816 $46,922,559 $9,839,709 $79,561,523
Upper quartile $15,228,191 $7,308,959 $2,031,330 $20,999,842
Average $12,061,487 $5,426,568 $1,412,474 $15,939,498
Median $5,266,251 $2,811,426 $829,969 $9,904,326
Lower quartile $1,687,482 $893,443 $190,810 $4,437,055
Minimum $4,526 $86,261 ($1,339,002) $547,624

The largest increase in total actual compensation in the S&P 500, at just over 1,430
percent, was for Nabeel Gareeb, CEO of MEMC Electronic Materials, who made over $77
million in option profits in 2007, compared to less than $4 million in 2006. The mega
grants of options that led to this level of profit appear to be a thing of the past now,
though there is still substantial embedded profit leftover in existing unexercised grants, in
addition to that already realized.

Table 10: All companies aggregate retirement benefits (Source: The Corporate Library)

Defined benefit plans Non-qualified deferred compensation
Present value Pension Ag_gregate _Aggregate Aggregate
of accumulatgd payn_1ents last earnings last W|_thd_raw_aI/ balance
benefits fiscal year year distribution

Number 342 18 361 31 367
Maximum $52,396,747 $4,579,398 $11,504,841 $138,590,767 $70,936,367
Upper quartile $6,547,046 $833,425 $208,036 $180,967 $4,561,398
Average $5,569,776 $710,162 $224,870 $5,113,786 $4,513,717
Median $2,848,588 $229,690 $45,158 $38,573 $1,190,194
Lower quartile $653,802 $67,450 $5,561 $0 $330,071
Minimum $0 $0 ($14,277,565) ($7,285,382) $0

© 2008 The Corporate Library 8



The single largest increase in pension benefits went to Paul Beideman, CEO of Associated
Banc-Corp, who vested in his supplemental executive retirement plan (SERP) after five
years, with benefits growing from around $30,000 to around $500,000 in a single year
because of this.

In the S&P 500, the CEO of Torchmark, Mark McAndrew, saw his accumulated pension
benefits increase by over 326 percent. The company’s 2008 CD&A gives the following
explanation:

In order to retain executives necessary to the Company’s continued success,

in 2006 the Compensation Committee commissioned a report on supplemental
executive retirement plans prepared by its compensation consultant, Mercer
which found that most of the Company’s peers had some form of supplemental
retirement benefits. After evaluation of that report and with input from Company
management, the Compensation Committee recommended and the Board

of Directors approved a new SERP, effective January 1, 2007, for executives
designated from time to time as participants by the Compensation Committee.
Messrs. McAndrew, Coleman, Hutchison and Herbel and Ms. Montgomery are
among the 38 persons designated as participants in the new SERP. Each of
these named executive officers except Mr. Herbel also participated in the old
frozen SERP. As a condition of participation in the new SERP Messrs. McAndrew,
Coleman and Hutchison and Ms. Montgomery agreed to forfeit their frozen
SERP benefits unless their fixed frozen SERP benefit would be larger than their
respective benefits under the new SERP at the time of their retirement.

The former supplemental pension plan was frozen in 1994 and the huge increase in
benefits is a direct result of the recommendation by Mercer to introduce a new SERP,
which increased McAndrew’s pension from around $740,000 to almost $3.2 million. While
it may be true that most of Torchmark’s insurance peers offer SERPs for the purpose of
retention, surely there is a more focused and performance-related method of achieving
this end. Of course, given the company’s significant underperformance compared to its
peers as measured by TSR, a pension is guaranteed, while performance-related retention
awards would have to be earned.

Table 11: S&P 500 aggregate retirement benefits (Source: The Corporate Library)

Defined benefit plans Non-qualified deferred compensation
Present value Pension Ag_gregate _Aggregate Aggregate
of accumulatgd payn_1ents last earnings last W|_thd_raw_aI/ balance
benefits fiscal year year distribution

Number 130 6 134 13 136
Maximum $52,396,747 $2,246,418 $11,504,841 $138,590,767 $70,936,367
Upper quartile $13,522,059 $1,586,809 $576,894 $1,310,508 $7,700,168
Average $9,332,960 $809,275 $618,876 $12,648,875 $7,972,613
Median $5,503,367 $498,156 $145,483 $165,986 $3,309,964
Lower quartile $1,729,418 $141,707 $16,605 $31,739 $1,109,221
Minimum $19,402 $85,556 ($14,277,565) ($31,527) $15,455

The tenfold increase in deferred compensation for Richard Roth, CEO of SJW Corp,
to more than $5 million appears to be due to incomplete disclosure in the prior year,
although the source of the deferred compensation is still unclear in the current proxy.

While in the S&P 500, the reason for the hefty increase in NQDC at Zions Bancorporation
was due to a $3.8 million deferral by CEO Harris Simmons. This was a larger amount
than his disclosed earnings during the year, which amounted to just over $3.7 million.
The biggest loss in deferred compensation of more than $14 million was due to CEO of
Washington Mutual Kerry Killinger’s, as it turns out, unwise decision to invest a large
portion of his deferred compensation in phantom stock of the company.
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Highest paid CEOs

That $77 million option profit already discussed at MEMC Electronic Materials also led
Nabeel Gareeb to be the highest paid CEO so far this year, with total actual compensation
in excess of $79.5 million. And the $44 million of NEIC led David Weidman, the CEO of
Celanese Corporation, to have the highest level of total annual compensation of more
than $45 million as well as the highest NEIC. The largest “discretionary” bonus went to
the CEO of Goldman Sachs, Lloyd Blankfein, who received a bonus of almost $30 million.
Indeed, four of the top five bonuses went to CEOs of financial institutions, including
Wachovia, Bank of New York Mellon, Prudential Financial, and American Express. This
group was followed by the new CEO of KB Home who received a discretionary bonus of
$6,000,000 as the company’s shares plummeted and targets were not met. The highest
level of accumulated SERP benefits was for Kenneth Lewis, the CEO of Bank of America,
whose frozen plan continues to be worth more than $50 million. Edward Hanway, CEO
of CIGNA Corporation had the largest savings in an NQDC account with more than

$70 million deferred. This distinction could have gone to Ray Irani, CEO of Occidental,
except for the fact that he, along with two other executive colleagues, decided to take
the balance of two of his accounts as a lump sum in July last year. This amounted to a
distribution of more than $138 million, leaving a mere $45 million in his account.

© 2008 The Corporate Library
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Conclusion

In conclusion, while many CEOs have seen a pay growth slowdown, most noticeable
with annual pay, compensation is still on the rise, particularly in the S&P 500. On the
other hand, as can be seen from the summary table at the beginning of this report,
the preliminary survey findings are often revised upward when the whole dataset is
examined, so it is possible that the lower increases found here are not representative.
Other findings in the survey include:

e almost three-quarters of CEOs in the survey did not receive a “bonus”. In many
cases this was due to receipt of NEIC, but in others, no cash incentive was paid
at all, reflecting some sensitivity to poor performance;

e less than a third of CEOs received no NEIC during 2007, again reflecting the
same sensitivity to poor performance;

e only seven CEOs received no base salary at all, while three received no annual
compensation or total actual compensation;

o fewer than half of the CEOs in the sample exercised stock options during the
year, in part because falling stock prices rendered many options underwater, but
also reflecting the shift away from stock options that began several years ago;

e more than half of CEOs vested in some other form of equity award during 2007,
an indication as to where boards have turned when they have moved away from
stock options; and

e the expensed median value of stock awards exceeded that of option awards
demonstrating the increasing dominance of full value stock over options.

Table 12: All companies aggregate SEC compensation disclosures
(Source: The Corporate Library)

Total summary

Stock awards Option awards

compensation
Number 463 475 614
Maximum $37,175,835 $32,387,328 $77,628,745
Upper quartile $2,598,445 $1,951,984 $7,149,388
Average $2,081,802 $1,708,271 $5,621,350
Median $869,228 $671,881 $2,864,755
Lower quartile $271,950 $178,337 $1,217,298
Minimum ($6,400,156) ($160,190) $0

Table 13: S&P 500 aggregate SEC compensation disclosures (Source:
The Corporate Library)

Total summary

Stock awards Option awards compensation
Number 143 147 158
Maximum $37,175,835 $32,387,328 $77,628,745
Upper quartile $5,184,420 $4,626,316 $17,607,336
Average $4,114,924 $3,763,320 $12,844,898
Median $2,730,500 $2,602,223 $9,631,828
Lower quartile $967,838 $1,310,749 $6,363,505
Minimum ($6,400,156) $11,461 $1
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Table 14: Aggregate compensation S&P MidCaps (Source: The Corporate Library)

Number 104
Maximum $1,300,000
Upper

quartile B
Average $779,870
Median $800,000
Lower

quartile $638,356
Minimum $309,000

Table 15: Aggregate

Number 123
Maximum $1,250,000
Upper

quartile $697,565
Average $580,178
Median $550,000
Lower

quartile $450,000
Minimum $0

Base

salary

Number 263

Maximum $3,300,000
Upper

quartile $1,106,000

Average $963,918

Median $950,000
Lower

quartile $777,308

Minimum $0

Table 17: Aggregate

Bonus

21
$3,060,000
$1,512,500

$1,035,618
$900,000

$257,250

$9,731

Non-equity
incentive
comp

80
$3,230,025

$1,589,375

$1,120,850
$987,841

$549,696

$17,325

All other

comp

102
$5,029,448

$241,488

$297,356
$117,635

$51,670

$600

Total
annual
comp

104
$7,895,108

$2,540,265

$2,142,815
$1,848,833

$1,372,210

$528,529

Option
value
realized

60
$33,276,801

$5,411,645

$4,521,708
$2,338,223

$940,706

$33,584

Value
realized on
vesting

72
$12,847,500

$3,346,491

$2,023,223
$1,185,241

$474,212

$100,922

compensation S&P SmallCaps (Source: The Corporate Library)

Bonus
30
$1,557,134
$522,866

$403,296
$372,500

$112,750

$0

Bonus

58
$29,985,474
$2,790,000

$2,509,050
$1,487,500

$290,750

$650

Non-equity
incentive
comp

86
$2,500,000

$866,250

$675,410
$477,347

$188,837

$0

Non-equity
incentive
comp

207
$44,133,244

$2,577,197

$2,426,423
$1,601,518

$862,400

$17,325

All other

comp

120
$675,998

$79,550

$82,115
$43,758

$21,453

$0

All other
comp

260
$5,089,642

$369,443

$340,397
$170,783

$72,853

$297

Total
annual
comp

123
$4,840,812

$1,471,277

$1,230,893
$1,038,553

$696,932
$0

Total
annual
comp

262
$45,095,895

$4,074,694

$3,777,893
$2,669,270

$1,593,299

$1

Option
value
realized

47
$20,400,858

$2,648,538

$2,557,260
$1,236,812

$382,455

$0

Table 16: Aggregate compensation Russell 1000 (Source: The Corporate Library)

Option
value
realized

140
$77,711,816

$9,642,207

$8,889,519
$4,778,112

$1,355,820

$4,526

compensation Russell 2000 (Source: The Corporate Library)

Value
realized on
vesting

57
$5,153,760

$1,216,061

$944,783
$410,553

$149,790

$0

Value
realized on
vesting

173
$46,922,559

$4,561,557

$4,310,536
$2,205,410

$706,862

$65,836

Change in
pension
and NQDC

62
$4,700,118

$992,046

$733,970
$310,298

$54,170

$2,160

Change in
pension
and NQDC

54
$2,109,320

$622,461

$384,831
$144,630

$26,655

$0

Change in
pension
and NQDC

186
$9,839,709

$1,446,182

$1,176,206
$547,325

$143,648

($1,339,002)

Total
actual
comp

104
$35,009,311

$8,111,887

$6,639,067
$4,484,576

$2,431,202

$689,057

Total
actual
comp

123
$23,477,499

$3,229,291

$2,815,988
$1,753,033

$1,052,075

$0

Total
actual
comp

263
$79,561,523

$15,440,452

$12,197,574
$6,633,389

$3,250,309

$404,370

Non-equity Total Option Value Changein
. . All other : :
incentive com ELLTTE] value realized on pension
comp P comp realized vesting and NQDC
Number 298 87 186 286 298 120 144 131 298
Maximum $1,473,336  $1,500,000 $2,754,880 $12,932,805 $13,721,267 $33,276,801 $12,847,500  $3,385,305 $35,009,311
gﬁgﬁ;e $696,178  $450,000  $822,870 $97,590  $1,388,171  $2,495,884  $1,340,108  $467,649  $3,234,743
Average $561,113 $342,339 $612,825 $154,919 $1,192,239 $2,446,107 $1,143,654 $371,048 $2,898,156
Median $519,375 $200,000 $400,000 $43,758 $899,455 $871,288 $400,855 $148,956  $1,598,279
:ﬂgretirl e $415,285 $79,800 $183,585 $19,983 $600,109 $225,680 $152,163 $42,863 $856,225
Minimum $0 $0 $0 $0 $0 $0 $0 ($1,114) $0
12
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For more information about The Corporate Library and our products and services, please
contact us:

www.thecorporatelibrary.com
sales@thecorporatelibrary.com

877 479-7500 toll free U.S.
207 874-6921 outside the U.S.

The final 2008 CEO Pay Survey is now available for purchase in The Corporate Library’s
online store:

CEO Pay 2008 ($75)

The Corporate Library’s CEO Pay Survey 2008 is based on compensation data from 3,242
US and Canadian companies. The report provides in-depth analysis and presents over 20
tables of information. Final increases for CEO compensation (see Table 1) have outstripped
the results from The Corporate Library’s preliminary survey published in May this year.

The report analysis takes into account CEO changes and tenure where necessary, excluding
those CEOs who had not served for the full 12 months of the latest fiscal year because of
promotions, appointments, or resignations reduced this number to 2,701 companies. Only
1,867 CEOs were in the job for the whole of that last two fiscal years, and it is from this
smaller sample that increases in CEO compensation were calculated.
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