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–	 Contract	Amendments:	Separately	List	&	Link. . . . . . . . . . . . . . . . . . . . . . 23-70
–	 Missing	Links	Probably	Don’t	Render	Filing	“Materially	Deficient” . . . . . 23-70
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 d. Timing Issues . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23-71
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	 –	When	to	Fix	Error	in	Exhibit . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23-75
–	 Failure	to	Incorporate	Previously-Filed	Exhibit—Pick	Up	in	Next	10-K . . 23-75
–	 Amend	10-K	to	Correct	Failure	to	File	Description	of	Securities	 

Exhibit . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23-75
–	 File	Missed	Exhibit	In	8-K	or	Next	10-Q	Rather	Than	Wait	Until	10-K . . 23-76
–	 Missed	Form	8-K	and	Item	9B	of	Form	10-K	Disclosure	for	 

Compensatory Plan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23-76

	 e.	 Material	Contracts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23-77
	 –	 Filing	Exhibits,	Annexes	&	Schedules	to	Material	Agreements . . . . . . . . . 23-77
	 –	 Management	Contracts:	Filed	v.	Furnished . . . . . . . . . . . . . . . . . . . . . . . . . 23-77

– Exhibit Required for NEO’s Separation Agreement . . . . . . . . . . . . . . . . . . 23-77
– Exhibit Required for Director’s Separation Agreement. . . . . . . . . . . . . . . . 23-78
– Exhibit Often Unnecessary for Non-NEO Separation Agreement . . . . . . . 23-78
–	 File	Individual	“Management	Contracts”	As	Exhibit . . . . . . . . . . . . . . . . . 23-78
–	 Can	File	“Form”	Agreements	if	Substantially	Similar . . . . . . . . . . . . . . . . 23-79
–	 Substantially	Similar	Agreement—Substantive	Term	Change	Likely	 
Requires	Filing. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23-79

–	 Don’t	Label	Unique	Agreements	as	“Form” . . . . . . . . . . . . . . . . . . . . . . . . 23-80
–	 File	Amended	Agreement	If	Inconsistent	With	“Form” . . . . . . . . . . . . . . . 23-80
–	 Keep	Incentive	Plan	in	Exhibit	Index	as	Long	as	Awards	Outstanding. . . . 23-80
– Exhibits to Underwriting/Distribution Agreements . . . . . . . . . . . . . . . . . . . 23-81
–	 No	Need	to	File	Immaterial	Rule	144A	Purchase	Agreement . . . . . . . . . . . 23-82

	 –	 Investment	Banker	Engagement	Letter	as	“Material	Contract” . . . . . . . . . 23-83
	 –	 Confidentiality	Agreements	as	“Material	Contract” . . . . . . . . . . . . . . . . . . 23-83
	 –	 Immaterial	Related	Party	Agreements	Need	Not	Be	Filed	 

(In	Most	Cases) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23-83
	 –	 “Property,	Plant	or	Equipment”	Definition . . . . . . . . . . . . . . . . . . . . . . . . . 23-84
 – Disclosing 15% Property Acquisition Even if Ordinary Course . . . . . . . . . 23-84
	 –	 Voluntarily	Filing	Broad-Based	Pension	Plans	&	Other	 

Non-Required Plans Can Create Headaches . . . . . . . . . . . . . . . . . . . . . . . . 23-85
– ESPP Likely Covered by Exception to Exhibit Requirement . . . . . . . . . . . 23-85
–	 Rules	Don’t	Allow	Filing	Summary	of	Written	Arrangements . . . . . . . . . . 23-86

	 –	 Indemnification	Agreements	Filed	for	’34	Act	Reports	(Not	’33	Act	 
Registration Statements) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23-86

	 –	 Definition	of	“Material	Lease”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23-86
	 –	 Executive	Officer	Becomes	NEO;	Timing	of	Filing . . . . . . . . . . . . . . . . . . 23-87
	 –	 Whether	to	Still	Identify	Exhibit	as	“Management	Contract”	If	 

Individual	No	Longer	Management. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23-88
	 –	 Must	File	Amendments	to	Material	Contracts	Even	If	Amendment	 

Immaterial . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23-88
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–	 Immaterial	Changes	May	Not	Need	to	Be	Refiled	If	No	Formal	 
Contract Amendment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23-88

–	 File	Waiver	If	It	Alters	Ongoing	Contractual	Obligations . . . . . . . . . . . . . . 23-89
–	 File	Forbearance	or	Waiver	Agreement	that	Amends	Material	Contract . . . 23-89
–	 No	Need	to	Refile	Exhibits	Solely	to	Reflect	Name	Change. . . . . . . . . . . . 23-90
–	 Must	Still	File	Initial	Restated	Contract	Even	Though	Restated	Again	 

Within Quarter . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23-90
–	 Can’t	Forego	Filing	Material	Contract	Entirely. . . . . . . . . . . . . . . . . . . . . . 23-91

	 –	 Don’t	Need	to	File	Term	Sheet	&	Definitive	Employment	Agreement	 
If Substantially Identical . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23-91

 – Section 16 Settlements. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23-92

	 f.	 Exhibits	Other	Than	Material	Contracts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23-92
	 –	 Refile	Entire	Articles	of	Incorporation	When	Amended	(Even	Though	 

Practice Varies) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23-92
– Redlined Bylaw Amendments . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23-93
–	 File	Amended	Articles	or	Bylaws	With	“Next”	Periodic	Report . . . . . . . . . 23-93
–	 Include	Certificate	of	Elimination	with	Certificate	of	Incorporation	 
Exhibit	in	Next	Periodic	Filing . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23-94

	 –	 Filing	Amended	Articles	as	Exhibit	for	First	Time . . . . . . . . . . . . . . . . . . . 23-94
	 –	 File	Articles	&	Bylaws	With	Every	10-Q . . . . . . . . . . . . . . . . . . . . . . . . . . 23-95
 – Long-Term Debt Instruments Under Exhibit 4 . . . . . . . . . . . . . . . . . . . . . . 23-95
 – Trust Preferred Securities. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23-96
	 –	 May	Include	Capital	Stock	in	Description	of	Securities	Exhibit	Too . . . . . 23-96
	 –	 No	Need	to	File	Supplemental	Indentures	If	Duplicative	 

(& Details Adequately Disclosed) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23-97
 – Remove Debt/Equity Instrument Once Retired . . . . . . . . . . . . . . . . . . . . . . 23-97

–	 Attach	As-Filed	“Certificate	of	Designation” . . . . . . . . . . . . . . . . . . . . . . . 23-97
 – Legal Opinions & Updating Pre-Effective Amendments . . . . . . . . . . . . . . 23-98
	 –	 Exhibit	15	Filed	with	10-Q	Might	Raise	Need	to	File	Amended	10-Q	 

for	Auditor	Independence	Failure . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23-98
 – Powers of Attorneys & Signatures. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23-99

–	 Filing	Target	Financials	as	Exhibit	to	10-K . . . . . . . . . . . . . . . . . . . . . . . . . 23-99
–	 Consent	Needed	When	Registration	Statement	Incorporates	Mining	 

Company Technical Report Summary . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23-100

	 g.	 Proxy	Statements	&	Form	10-K	Wraps . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23-100
	 –	 No	Need	to	Deliver	Exhibits	for	“Wrapped”	10-K	to	Shareholders;	 

Just	File	Them . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23-100
 – Appendix in Proxy Statement As “Exhibit”. . . . . . . . . . . . . . . . . . . . . . . . 23-101
 – No Need to Attach Plan as Proxy Statement Appendix . . . . . . . . . . . . . . . 23-101

–	 Don’t	Link	to	Documents	Not	Filed	with	SEC . . . . . . . . . . . . . . . . . . . . . 23-101
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	 h.	 CEO/CFO	Certification	Issues . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23-102
	 –	 No	Need	for	New	906	Certification	for	Amended	10-K	 

If	Just	to	File	Missing	Exhibit . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23-102
	 –	 Section	906	Certification	References	Wrong	Period;	Refile	Entire	 

Periodic Report . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23-102
	 –	 CEO/CFO	Certifications	Need	Not	Be	Delivered	to	Shareholders . . . . . . 23-103
	 –	 Date	of	Certifications	If	Omit	Them	Accidentally. . . . . . . . . . . . . . . . . . . 23-103

 i. Auditor Consents . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23-103
 – Required Date of Consent . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23-103
	 –	 Auditor	Consent	Mistakenly	Refers	to	Wrong	Registration	Statement . . . 23-104

–	 Amend	Registration	Statement	to	Fix	Error	in	Auditor	Consent . . . . . . . . 23-104
	 –	 Form	S-8	&	Auditor	Consents	Filed	in	10-Ks . . . . . . . . . . . . . . . . . . . . . . 23-104

–	 Can	Remove	Lapsed	Registration	Statements	From	Auditor	Consent . . . 23-104

 j. Subsidiaries . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23-105
 – Indirectly Owned Subsidiaries. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23-105

–	 Subsidiary	List	Should	Be	of	Recent	Date	(In	Most	Cases) . . . . . . . . . . . 23-105

k. Inline XBRL. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23-106
– Timing of Inline XBRL Requirement for Non-Calendar Year Large  
Accelerated	Filers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23-106

–	 Timing	of	Inline	XBRL	Requirement	for	New	Large	Accelerated	Filer . . 23-106
–	 Drafting	Exhibit	101—Interactive	Data	Files . . . . . . . . . . . . . . . . . . . . . . 23-106
– Include Reference to Exhibit 104 in Exhibit Index . . . . . . . . . . . . . . . . . . 23-107

V. History. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23-107

Chapter 24 Pay Ratios

I. History. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24-9

II. SEC Rules & Regulations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24-10
	 A.	 Item	402(u)	of	Regulation	S-K . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24-10

III. SEC Guidance . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24-17
 A. Compliance and Disclosure Interpretations. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24-17

–	 Selecting	“Consistently	Applied	Compensation	Measure”	to	Identify	 
Median	Employee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24-17

– Inability to Exclusively Use Hourly/Annual Rates When Using  
CACM . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24-17

–	 Relevant	Time	Period	When	Using	CACM. . . . . . . . . . . . . . . . . . . . . . . . . . 24-18
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–	 Impact	of	Furloughed	Employees	on	Determining	Employee	 
Population . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24-18

– Impact of Independent Contractors on Determining Employee  
Population . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24-19

–  Can Describe Pay Ratio As “Estimate” . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24-19

 B. Interpretive Guidance. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24-19
–	 SEC	Guidance:	Encouraging	Flexibility	to	Reduce	Compliance	Costs . . . . 24-19
–	 Corp	Fin	Guidance:	Examples	of	Reasonable	Estimates	&	Statistical	 
Methodologies . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .24-20

IV. How the Rule Works . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24-26
 A.	 Which	Companies	Must	Comply	&	When	Disclosure	Is	Required. . . . . . . . . . . . 24-26

–	 Mandate	Began	With	2018	Proxy	Statements . . . . . . . . . . . . . . . . . . . . . . . . 24-26
– Add	Pay	Ratio	Tasks	To	Proxy	Timetable	(Process	May	Take	Months) . . . . 24-26
– Required	in	Proxy	Statements,	Information	Statements	&	Form	10-Ks . . . . 24-26
– No Pay Ratio Required Until CEO Salary/Bonus Determined . . . . . . . . . . 24-26
– Required in Registration Statements (But Not IPOs or Spin-Offs) . . . . . . 24-27
–	 EGCs,	FPIs	&	Smaller	Reporting	Companies	Exempt . . . . . . . . . . . . . . . . . 24-27
– Pay Ratio Not Required in IPO (But Required 1st Year After) . . . . . . . . . . . 24-27
– Exiting EGC/Smaller Reporting Companies Have One Transition Year  

to Prepare . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24-28
– Report Early to Directors on Pay Ratio Calculation Process & 

Disclosure . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24-28

	 B.	 Identifying	“Median	Employee” . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24-28
–	 Three	Steps	to	Identify	“Median	Employee”. . . . . . . . . . . . . . . . . . . . . . . . . 24-28
–	 Median	Employee	Determination	Only	Required	Every	Three	Years . . . . . . 24-29
–	 Permitted	to	Recalculate	Median	Employee	Every	Year . . . . . . . . . . . . . . . . 24-29
– Disclosure Required If No Changes In “Off” Years . . . . . . . . . . . . . . . . . . . . . . . . . . . 24-29
–	 Recalculate	Median	Employee’s	Pay	For	Years	When	Same	Median	 

Employee Used . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24-30
–	 Must	Make	New	Median	Employee	Determination	for	Change	in	 

Employee Population or Executive Pay Arrangements . . . . . . . . . . . . . . . . . 24-30
–	 Not	Clear	What’s	a	“Significant”	Change	Triggering	New	Median	 

Employee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24-30
–	 Consider	Impact	of	Turnover	on	Median	Employee . . . . . . . . . . . . . . . . . . . 24-31
–	 May	Replace	Your	Median	Employee	With	Someone	Similar 

(If They Leave or Otherwise). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24-31
–	 Substitution	of	“Medianable”	Employee	Preferable	to	Annualizing . . . . . . . 24-32
–	 Make	Your	Identification	Process	Repeatable . . . . . . . . . . . . . . . . . . . . . . . . 24-32
–	 Document	Year-Over-Year	Changes	To	Methodology . . . . . . . . . . . . . . . . . 24-32
–	 Follow	Rule’s	Principles—But	Know	Your	Analysis	Will	Be	Unique . . . . . 24-32
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–	 Don’t	Disclose	Median	Employee’s	Personal	Information . . . . . . . . . . . . . . 24-33

 C. Identifying “Employees” . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24-33
–	 It’s	Not	Linear	Exercise—Keep	All	Factors	In	Mind . . . . . . . . . . . . . . . . . . 24-33
– Begin By Gathering Workforce Numbers . . . . . . . . . . . . . . . . . . . . . . . . . . . 24-34
–	 Keep	Track	of	Data	in	Aggregate	&	By	Employee	Segment. . . . . . . . . . . . . 24-34
–	 Enlist	Local	Officers	to	Complete	Uniform	Spreadsheet . . . . . . . . . . . . . . . 24-34
–  Considerations for Global Companies . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24-34
– Accessing Global Data With Numerous Payroll Providers . . . . . . . . . . . . . . 24-35
–	 Obtaining	Data	From	Outsourced	Payroll	Vendors . . . . . . . . . . . . . . . . . . . . 24-36
– Document Your Employee Workforce Analysis . . . . . . . . . . . . . . . . . . . . . . 24-36
– Include All Employees (Even Part-Time, Seasonal & Temporary) . . . . . . . . 24-36
–	 Furloughed	Workers	Treated	Same	as	Non-Furloughed	Employees . . . . . . . 24-36
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